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TITLE:   Family and Medical Leave of Absence  

 

AUTHORITY: 

 

Family and Medical Leave Act of 1993, P.L. 103-3 State Personnel Board Rule 1.7.7.12 NMAC. 

 

REFERENCE: 

 

A.  U.S. Department of Labor Regulations, Family and Medical Leaves, 

http://webapps.dol.gov/libraryforms 

B. New Mexico Corrections Department Policy CD-030600 

 

PURPOSE: 

 

To outline the conditions under which an employee may request time off, pursuant to the Family 

Medical and Leave Act (FMLA) for a limited period with job protection and no loss of 

accumulated service provided the employee returns to work as specified in this policy. 

 

APPLICABILITY: 

 

All New Mexico Corrections Department (NMCD) employees who meet established eligibility 

criteria. 

 

FORMS: 

 

A. Application for Family and Medical Leave form (CD-030901.1) 

B. Certification of Health Care Provider for Employee’s Serious Health Condition form 

WH-380E United States Department of Labor (4 Pages) 

C. Certification of Health Care Provider for Family Member’s Serious Health Condition 

form WH-380F United States Department of Labor (4 Pages) 

D. Notice of Eligibility and Rights & Responsibilities Certification form WH-381 United 

States Department of Labor (2 Pages) 

E. Designation Notice form WH-382 United States Department of Labor 

F. Certification of Qualifying Exigency For Military Family Leave form WH-384 United 

States Department of Labor (3 Pages) 

G. Certification of Serious Injury or Illness of Covered Servicemember for Military Family 

Leave (Family and Medical Leave Act) form WH-385 United States Department of Labor (4 

Pages) 

 

 

http://webapps.dol.gov/libraryforms
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ATTACHMENTS: 

 

Medical Certification Attachment (CD-030901.A) (2 Pages) 

 

Posting of FMLA 

1. Information about the FMLA will be provided to all employees by the Department by posting 

notices in conspicuous places throughout the NMCD.  

2. Information concerning the FMLA will be included in handbooks or other publications that 

describe employee benefits or contain policies and practices that are of general interest to 

employees. 

3. A copy of this policy will be included in the basic orientation materials for new employees. 

 

DEFINITIONS: 

A. Active Duty or A Call to Active Duty: A federal call or order to active duty (State call to active 

duty does not qualify unless by order of the President of the United States) in support of a 

contingency operation pursuant to specific enumerated provisions of Section 688 of Title 10 of 

the United States Code, such active duty or call to active duty is only made to members of the 

National Guard or Reserve components or a retired member of the Regular Armed Forces or 

Reserve.  

B. Covered Service member:  A current member of the Armed Forces, National Guard or Reserves 

who is undergoing treatment, recuperation, is in outpatient status, or is otherwise on the 

temporary disabled list for a serious injury or illness. 

C. Eligible Employee:  An employee who has been employed by the State of New Mexico for at 

least twelve (12) months (which need not be consecutive) in total and who has worked at least 

1,250 hours during the 12-month period, and actually performed work, or was on military leave 

at least 1,250 hours during the 12 months preceding the commencement of the leave.  

 

D. Family and/or Medical Leave of Absence (FML): An approved absence available to eligible 

employees for up to 12 weeks per year under one or more of the following circumstances:  upon 

the birth of the employee's child; upon the placement of a child with the employee for adoption 

or foster care; when an employee is needed to care for a child, spouse, or parent who has a 

serious health condition; when the employee is unable to perform the functions of his or her 

position because of a serious health condition;  when qualifying exigency occurs while the 

employee, the employee’s child, spouse or parent is a member or a Reserve component or a 

retired member of the Regular Armed Forces or Reserves and is on active duty or on a Federal 

call to active duty. 

E. Health Care Provider: A doctor of medicine or osteopathy, podiatrists, dentists, clinical 

psychologist, optometrists, chiropractors, nurse practitioners, nurse midwives authorized to 

practice in the State and performing within the scope of their practice as defined by State Law, 
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Christian Science practitioners listed with the First Church of Christ Scientist in Boston, 

Massachusetts, and any other person determined by the Secretary of the U.S. Department of 

Labor to be capable of providing health care services.  The definition also includes any health 

care provider from whom the state's group health plan's benefits manager will accept medical 

certification of the existence of a serious health condition. 

F. Involuntary Separation:  Involuntary removal of an employee from the classified service 

without prejudice as provided for in 1.7.10.13 NMAC. 

G. Military Caregiver Leave: FML to care for a covered service member who has suffered serious 

injury or illness. 

H. Qualifying Exigency: A non-medical activity that is directly related to the covered military 

member’s active duty or call to active duty status. For an activity to qualify as an exigency, it 

must fall within one of seven categories of activities to be mutually agreed to by the 

Department and the employee. The seven categories include: 

1. Short-notice deployment (leave permitted up to seven days if the military member receives 

seven or fewer days notice of  a call to active duty); 

2. Military events and related activities; 

3. Certain temporary childcare arrangements and school activities (but not ongoing childcare); 

4. Financial and legal arrangements; 

5. Counseling by a non-medical counselor (such as a member of the clergy); 

6. Rest and recuperation (leave permitted up to five days when the military member is on 

temporary rest and recuperation leave); or 

7. Post-deployment military activities. 

 

I. Serious Health Condition: An illness, injury, impairment of physical or mental condition that 

involves one of the following:  1) hospital care; 2) absence plus treatment; 3) pregnancy; 4) 

chronic conditions requiring treatments; 5) permanent long-term conditions requiring 

supervision; and, 6) multiple conditions or chronic conditions.  

When a condition requires three consecutive days of incapacity plus two visits to a healthcare 

provider, the two visits to a health care provider must take place within thirty days of the 

commencement of the period of incapacity, and that the first visit must take place within seven 

(7) days of the commencement of the period of incapacity. 

A serious health condition under the FMLA may also include a condition that requires three 

consecutive days of incapacity plus a regimen of continuing treatment. The first visit to the 

health care provider, which is part of the continuing treatment, is to occur within seven (7) days 

of the commencement of the period of incapacity and to qualify as a chronic serious health 

condition, the condition must require the employee to make at least two annual visits to a health 

care provider. 
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POLICY: 

 

A. Eligible employees requesting a Family or Medical Leave shall be required to first take all 

accumulated sick leave, annual leave, compensatory time, and personal holiday as FML before 

being placed on unpaid FML.  Sick leave must be exhausted before using other types of leave. 

 

 Employees must follow the Department’s procedures for requesting leave and calling in 

absences.  Failure to do so may result in the time not being approved.  In addition, if an 

employee simply calls in sick, does not follow the Department’s call-in procedures, or does not 

provide sufficient information, the leave may not be designated as FMLA. 

 

 Employees on FML are still subject to a furlough, reduction in force or reassignment that 

would have occurred otherwise had the employee been working.  

 

B. The Department will require a health care provider's certification of a serious health condition 

to support a claim for leave for an employee's own serious health condition or to care for a 

seriously ill child, spouse or parent.  For the employee's own medical leave, the certification 

must include a statement that the employee is unable to perform the essential functions of his 

or her position and an estimate of the amount of leave necessary.  For leave to care for a 

seriously ill child, spouse or parent, the certification must include an estimate of the amount of 

time the employee is needed to provide care. The Department should request the certification 

at the time employee gives notice of leave or within five (5) business days thereafter.  

Once requested, it is the employee’s responsibility to provide the Department with the medical 

certification within fifteen (15) calendar days.  

a. If the certification is incomplete or unclear, the employee has seven (7) additional 

calendar days to provide more complete information. 

b. If the certification is still insufficient, a representative from human resources may contact 

the employee’s health care provider for clarification or authentication of the employee’s 

medical certification. 

c. The Human Resources Bureau Chief may require a second opinion from a health care 

provider designated by the Human Resources Bureau Chief. The Department will pay the 

cost of the second opinion, if required.  

d. If there is a difference between the medical certification and the second opinion, the 

Human Resources Bureau Chief may require a third opinion from a mutually agreeable 

provider. The Department will pay the cost of the third opinion. 

e. Employees may be asked to recertify the need for the FMLA after thirty (30) days from 

receipt of past medical certification, in less than thirty (30) days in certain circumstances 

such as a change in the employee's condition, or every six (6) months. 

f. All medical certifications and related information that describe the health or medical 

history or condition of the employee or family members must be handled as confidential 
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medical information. Such information must be stored in a file separately from the 

personnel file. 

g. When certification is requested, it is the employee’s responsibility to provide the 

Department with timely, complete, and sufficient certification and failure to do so may 

result in delay or denial of FML.  

 

C. If medically necessary for a serious health condition of the employee or his or her spouse, child 

or parent, leave may be taken on an intermittent or reduced leave schedule. If leave is 

requested on this basis for planned treatment, the Department may transfer the employee to 

another position which better accommodates the leave requirements provided the employee 

qualifies for the position and has the same salary range and status. Upon completion of the 

planned treatment, the employee shall be returned to their original position. 

 

D. A husband and wife who are both employed by the Department are entitled to a combined total 

of 12 weeks (480 hours) during an eligibility year for a birth of a child or placement of a child 

for adoption or foster care. The combined limitation does not apply to leave taken by either 

spouse to care for the other who is seriously ill and unable to work, to care for a child with a 

serious health condition or for his or her own serious health condition.  

 

E. When the need for leave is foreseeable, such as the birth or adoption of a child or planned 

medical treatment, employees must request FML thirty (30) days in advance or as soon as 

practicable.  In the case of illness, the employee will be required to report periodically on his 

or her health status and intention to return to work. 

 

F. The eligibility year used by the Department is the 12-month period measured forward from the 

date the employee first begins his or her FML.  For the birth or adoption of a child, the 

eligibility year expires 12 months from the birth or placement of the child. 

 

G. All requests for long-term (40 hours or more) sick leave usage will be evaluated to determine 

if the requests meet the requirements of the FML. If the request meets the requirements of the 

FML, the employee will have their leave so designated and the employee will be promptly 

notified in writing that they are being placed on FML and provided with a copy of this policy. 

 

H. An employee who is entitled to take leave to care for a covered servicemember (Military 

Caregiver Leave) may be approved for up to a total of 26 weeks of leave during a single 12-

month period as provided for in the FMLA.  The single 12-month period is measured forward 

from the date an employee’s leave to care to the covered servicemember begins.   

 

I. In cases where an FML request is for a qualifying exigency, the Department will provide the 

employee with a copy of the Certification of Qualifying Exigency For Military Family 

Leave form WH-384 United States Department of Labor (3 Pages) to be completed by the 

employee. The completed form along with the documentation that the employee provides will 

be used to determine if the leave request qualifies and the length of the leave.  
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J. Employees may settle or release their FMLA claims without first obtaining court or agency 

approval.  Although an employee may waive any pending FMLA claim, the prospective waiver 

of an employee’s FMLA rights is prohibited.  

 

K. The time an employee spends performing “light-duty” work or performing modified duties in 

an Early Return to Work Program does not count towards an employee’s FMLA leave.  
 

                               
___________________________________________               02/23/15  

Gregg Marcantel, Secretary of Corrections                            Date 

New Mexico Corrections Department 
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PROCEDURES: 

 

A. Completion of Application for Family and Medical Leave form (CD-030901.1) 

 

1. An Application for Family and Medical Leave form (CD-030901.1) must be completed 

in detail, signed by the employee and submitted to his or her human resource office.  If 

possible, the form should be submitted thirty (30) days in advance of the effective date of 

the leave. The form must be completed in its entirety and submitted to the Human 

Resource Bureau Chief.  A copy of the approved application only shall be provided to the 

employee and his or her immediate supervisor. 

 

2. All requests for a Family or Medical Leave of Absence due to medical condition must be 

accompanied by health care provider Certification of Health Care Provider for Family 

Member’s Serious Health Condition form WH-380F United States Department of 

Labor (4 Pages) to support a claim for leave. 

 

3. In cases where an FMLA leave is for a qualifying exigency, the employee should 

complete the Certification of Qualifying Exigency For Military Family Leave form 

WH-384 United States Department of Labor (3 Pages). The completed form along with 

the documentation that the employee provides will be used to determine if the leave 

request qualifies and the length of the leave. When certification is requested, it is the 

employee’s responsibility to provide the Department with timely, complete, and sufficient 

certification and failure to do so may result in delay or denial of FMLA leave. 

 

4. In cases where an FMLA leave is for Military Caregiver Leave, the employee and an 

authorized military health care provider of the covered service member should complete 

the Certification of Serious Injury or Illness of Covered Service member for Military 

Family Leave (Family and Medical Leave Act) form WH-385 United States 

Department of Labor (4 Pages). The completed form along with the documentation that 

the employee provides will be used to determine if the leave request qualifies and the 

length of the leave. When certification is requested, it is the employee’s responsibility to 

provide the Department with timely, complete, and sufficient certification and failure to 

do so may result in delay or denial of FMLA leave. 

  



NUMBER:  CD-030901         REVIEWED: 10/11/16         REVISED: 02/23/15         PAGE:  2 

NUMBER:  CD-030901         REVIEWED: 10/11/16         REVISED: 02/23/15         PAGE:  2 

B. Benefits Coverage During Leave: 

 

1. During a period of family or medical leave, an employee will be retained on the 

Department's health plan (health and dental) under the same conditions that applied before 

leave commenced. To continue health coverage, the employee must continue to make 

contributions that he or she made to the plan before taking leave. Failure of the employee 

to pay his or her share of the health premium may result in loss of coverage. 

 

2. If the FML includes paid leave and there is enough pay to cover the employee's share of 

the premium, the employee's share will be paid through payroll deduction.  If the FML is 

unpaid, special arrangements must be made with the employee's payroll officer prior to 

the leave.  Employees must make arrangements with their payroll officer to pay the 

employee's portion of the health plan prior to leaving on FML.  Employees who are 

delinquent in paying their share of the health plan premium for more than thirty (30) days 

will cause the coverage to lapse. 

 

3. Employees who fail to return to work after expiration of the FML leave must reimburse 

the Department for the payment of the health plan premiums unless the reason the 

employee fails to return is the presence of a serious health condition which prevents the 

employee from performing his or her job or for circumstances beyond the employee's 

control. 

 

4. An employee on unpaid FML is not entitled to the accrual of any seniority or employment 

benefits that would have been accrued if not for the taking of the leave.  An employee 

who takes family or medical leave will not lose seniority or employment benefits that 

accrued before the date the leave began. Employees on FML unpaid leave will NOT 

accrue leave. 

 

C. Restoration to Employment: 

 

1. Upon return from FML, an employee will be restored to his or her previous position or to 

a position with equivalent pay, benefits and other terms and conditions of employment. 

 

2. Every effort will be made to restore the employee to his or her previous position but an 

equivalent position shall remain an option if the previous position is unavailable for any 

reason. 

 

3. A health care provider must corroborate the employee's fitness for return to duty by 

providing written proof that the employee can perform all the essential functions of his or 

her position.  Failure to comply will delay reentry into a paid status. 

 

a. Whenever a non-custody employee is on approved FML leave due to a personal 

serious health condition for thirty (30) days or more, a return-to-work statement will 

be required.  
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b. Whenever a custody employee is on approved FML leave due to a personal serious 

health condition for five (5) days or more, a return-to-work statement will be 

required.  

 

4. If an employee wishes to return to work prior to the expiration of a family and medical 

leave absence, notification must be given to the employee's supervisor at least five (5) 

working days prior to the employee's planned return. 

 

D. Failure to Return from Leave: 

 

1. The failure of an employee to return to work upon the expiration of FML may result in an 

involuntary separation or subject the employee to discipline up to and including dismissal 

unless an extension is granted. 

 

2. An employee, who requests an extension of FML for a valid reason, must submit a request 

for an extension to human resources as soon as the employee realizes that he or she will 

not be able to return, but in any event, before approved leave expires. 

  

3. An eligible employee (and dependants) in the collective bargaining unit with chronic 

health conditions that may reasonably required frequent absences and charges to sick 

leave, may provide the NMCD with an annual certification.  

 

 

 
___________________________________________               02/23/15  

Gregg Marcantel, Secretary of Corrections                            Date 

New Mexico Corrections Department 
 

 



 

 

Form CD-030901.1 

Revised 02/23/15 

NEW MEXICO CORRECTIONS DEPARTMENT 

Application for Family or Medical Leave 
 

 

Name:           Employee ID:           
 

Current Address:               

 

 

Start Date of Anticipated Leave:             
 

Expected Date of Return to Work:         
 

Reason for Leave (explain):         

            

            

 

 Number of Sick Leave Hours requested:          
 

 Number of Annual Leave Hours requested:           
 

 Number of Unpaid Leave Hours requested:           
 

 Number of Compensatory Time Hours requested:           
 

NOTE: A leave request based on an employee's serious health condition, serious health condition of 

an employee's spouse, child, or parent, or for serious injury or illness of covered service 

member for Military Family Leave must be accompanied by a verifying medical certification 

from a physician. 
 

I hereby authorize the medical release/release of any information necessary to process the above 

request. 
 

I understand that failure to return to work at the end of my leave period may result in an involuntary 

separation or subject me to disciplinary action up to and including dismissal unless an extension has 

been agreed upon and approved in writing by the Corrections Department. 
 

 

 

Signature:       Date:      
 

 
 

GINA Statement 
 

The Genetic Information Nondiscrimination Act of 2008 (GINA) prohibits employers and other entities 

covered by GINA Title II from requesting or requiring genetic information of employees or their family 

members.  In order to comply with this law, we are asking that you not provide any genetic information 

when responding to this request for medical information.  “Genetic information,” as defined by GINA,        

includes an individual’s family medical history, the results of an individual or an individual’s family member 

sought or received genetic services, and genetic information of a fetus carried by an individual or an 

individual’s family member or an embryo lawfully held by an individual or family member receiving 

assistive reproductive service. 



 

 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 

Attachment CD-030901.A 

Revised 02/23/15, Page 1 

NEW MEXICO CORRECTIONS DEPARTMENT 
                                                                                                                                                                     

Medical Certification 
 

A “Serious Health Condition” means an illness, injury, impairment, or physical or medical 

condition that involves one of the following: 
 

1. Hospital Care: 

 Inpatient is (i.e., an overnight stay) in a hospital, hospice or residential medical care facility, 

including any period of incapacity or subsequent treatment in connection with or consequent to 

such inpatient care. 
 

2. Absence Plus Treatment: 

A period of incapacity of more than three consecutive calendar days (including any subsequent 

treatment or period of incapacity relating to the same condition), that also involves: 

a. Treatment two or more times by a health care provider, by a nurse or physician’s 

assistant under direct supervision of a health care provider, or by a provider of health 

care services (e.g., Physical Therapist) under order of, or on referral by, a health care 

provider; or 

b. Treatment by a health care provider on at least one occasion which results in a regimen 

of continuing treatment under the supervision of the health care provider. 
 

3. Pregnancy: 

Any period of incapacity due to pregnancy, or for prenatal care. 

 

4. Chronic Conditions Requiring Treatment: 

A chronic condition which: 

a. Requires periodic visits for treatment by a health care provider, or a nurse or physician’s 

assistance under direct supervision of a health care provider; 

b. Continues over an extended period of time (including recurring episodes of a single 

underlying condition); and 

c. May cause episodic rather than a continuing period of incapacity (e.g., asthma, diabetes, 

epilepsy, etc.). 

 

5. Permanent/Long-Term Conditions Requiring Supervision: 

A period of incapacity that is permanent or long-term due to a condition for which treatment 

may not be effective. The employee or family member must be under the continuing 

supervision of, but need not be receiving active treatment by, a health care provider. Examples 

include Alzheimer’s, a severe stroke or the terminal states of disease. 

 



 

 

Attachment CD-030901.A 

Revised 02/23/15, Page 2 

 

NEW MEXICO CORRECTIONS DEPARTMENT 

 

Medical Certification 
(Continued) 

 

6. Multiple Treatments (Non-Chronic Conditions): 

Any period of absence to receive multiple treatments (including any period of recovery) by a 

health care provider or by a provider of health care services under orders of, or on referral by, a 

health care provider, either for restorative surgery after an accident or other injury, or for a 

condition that would likely result in a period of incapacity of more than three consecutive 

calendar days in the absence of medical intervention or treatment, such as cancer 

(chemotherapy, radiation or treatment, such as cancer therapy), kidney disease (dialysis).  

 

Treatment includes examinations to determine if a serious health condition exists and evaluations 

of the condition. Treatment does not include routine physical examinations, eye examinations, or 

dental examinations. 

 

A regimen of continuing treatment includes, for example, a course of prescription medications 

(e.g., an antibiotic) or therapy requiring equipment to resolve or alleviate the health condition. A 

regimen of treatment does not include the taking of over-the-counter medications such as aspirin, 

antihistamines, or salves; or bed-rest, drinking fluids, exercise, and other similar activities that 

can be initiated without a visit to a health care provider. 

 

 

 

 

 

 

 

 

 

 

 
 


